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The People of Clatsop County, Oregon, ordain as follows:

SECTION 1. TITLE.

This Ordinance shall be known as Ordinance No. 2019-03 the "Clatsop County Retail Sales
of Tobacco Product Licensing Ordinance".

SECTION 2. AUTHORITY.

This Ordinance is adopted pursuant to Chapter 3, Section 8 of the Clatsop County Home Rule
Charter.

SECTION 3. PURPOSE.

The purpose of this Ordinance is to regulate the sale of tobacco and inhalant delivery products
with a goal of enhancing public health and preventing teenagers from accessing tobacco or inhalant
products.

SECTION 4. ADOPTION.

The Board of County Commissioners hereby adopts the Clatsop County Retail Sales of
Tobacco Products Licensing Ordinance as shown in Exhibit A, attached hereto and
incorporated herein by this reference.

SECTION 5. SEVERABILITY.

If for any reason any court of competent jurisdiction holds any portion of this Ordinance,
including its attachments or any portion therein, to be invalid, and such holding is upheld on
any appeal, such portion shall be deemed a separate, distinct and independent portion. Any
such holding shall not affect the validity of the remaining portions.

SECTION 6. SCRIVENER'S ERRORS.



A scrivener's error in any portion of this ordinance or its attachments may be corrected by
order of the Board of County Commissioners.

SECTION 7. EFFECTIVE DATE.

This Ordinance shall be effective 30 days after passage.

Dated this ? day of J CAVYK AN . 2020.

BOARD OF COUNTY COMMISSIONERS

FOR C;ATSOP COUNTY, OREGON

Chair

By g/céu/béé—c o

Theresa Dursse, Recording Secretary
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1.

EXHIBIT A

Definitions.

The following words and phrases, whenever used in this ordinance, shall have the meanings defined herein
unless the context clearly requires otherwise:

A

“Arm’s Length Transaction” means a sale in good faith and for valuable consideration that reflects the
fair market value in the open market between two informed and willing parties, neither of which is
under any compulsion to participate in the transaction. A sale between relatives, related companies or
partners, or a sale for which a significant purpose is avoiding the effect of any violations of this
ordinance is not an Arm’s Length Transaction.

“Cigar” means any roll of tobacco that is wrapped in tobacco leaf or in any substance containing
tobacco, with or without a tip or mouthpiece, and that is not defined as a cigarette under Oregon
Revised Statutes Section 323.010.

“Department” means Clatsop County Public Health and any agency or Person designated by the
Department to enforce or administer the provisions of this ordinance.

“Flavored Product” means any Licensed Product that contains a taste or smell, other than the taste or
smell of tobacco, that is distinguishable by an ordinary consumer either prior to or during the
consumption of the product, including, but not limited to, any taste or smell relating to chocolate,
cocoa, menthol, mint, wintergreen, vanilla, honey, fruit, or any candy, dessert, alcoholic beverage,
herb, or spice. A public statement or claim, whether express or implied, made or disseminated by the
manufacturer of a licensed product, or by any person authorized or permitted by the manufacturer to
make or disseminate public statements concerning such products, that a product has or produces a taste
or smell other than a taste or smell of tobacco will constitute presumptive evidence that the product is
a Flavored Product.

“Inhalant Delivery System” means a device that can be used to deliver nicotine or cannabinoids in the
form of a vapor or aerosol to a person inhaling from the device, or a component of such a device or a
substance in any form sold for the purpose of being vaporized or aerosolized by such a device, whether
the component or substance is sold separately or is not sold separately. “Inhalant Delivery System”
does not include Tobacco Products and does not include any product that has been approved by the
United States Food and Drug Administration for sale as a tobacco cessation product or for any
therapeutic purpose, if the product is marketed and sold solely for that approved purpose.

“Licensed Product” collectively refers to any tobacco product, Tobacco Paraphernalia, or Inhalant
Delivery System. “Listed or Non-Discounted Price” means the higher of the price listed for a Licensed
product on its package or the price listed on any related shelving, posting, advertising or display at the
place where any such products are sold or offered for sale. Listed or Non-Discounted Price includes
all applicable taxes if such taxes are not included in the stated price, and before the application of any
discounts or coupons.

“Person” means any natural person, business, partnership, cooperative association, employer, corporation,
personal representative, receiver, trustee, assignee, or any other legal entity, excluding a government
agency.
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“Proprietor” means a Person with an ownership or managerial interest in a business. An ownership
interest shall be deemed to exist when a Person has a ten percent (10%) or greater interest in the stock,
assets, or income of a business other than the sole interest of security for debt. A managerial interest
shall be deemed to exist when a Person can, does have, or shares ultimate control over the day-to-day
operations of a business.

“School” means any public school — including any kindergarten, elementary, middle, junior high, or
high school.

“Tobacco Paraphernalia” means cigarette papers, wrappers, pipes, cigarette rolling machines, and any
other item designed for the consumption, use, or preparation of any Tobacco Product.

“Tobacco Product” means any bidi, cigarette, as defined in Oregon Revised Statutes, Section 323.010
(definitions for ORS323.005 to 323.482), cigar, cheroot, stogie, perique, granulated, plug cut, crimp
cut, ready rubbed, pipe tobacco and other smoking tobacco, snuff, snuff flour, cavendish, plug and
twist tobacco, fine-cut and other chewing tobacco, snus, short, refuse scrap, clipping, cutting, and
sweeping of tobacco. “Tobacco Product” also means any device that can be used to deliver tobacco
products to a person using the device. “Tobacco Product” does not include any drug, device, or
combination product authorized by the United States Food and Drug Administration for sale as a
tobacco cessation product or for any other therapeutic purpose, if the product is marketed and sold
solely for the approved purpose.

“Tobacco Retailer” means any Proprietor or entity, as defined in Oregon Revised Statutes Section
60.001 that sells, offers for sale, or exchanges or offers to exchange, for any form of
consideration, any Tobacco Product, Tobacco Paraphernalia, or Inhalant Delivery System.
“Tobacco Retailing” shall mean the doing of any of these things. This definition is without regard
to the quantity of Tobacco Products, Tobacco Paraphernalia, or Inhalant Delivery Systems sold,
offered for sale, exchanged, or offered for exchange.

License required.
A Tobacco Retailer License is required for each address at which any Tobacco Product, Tobacco

Paraphernalia, or Inhalant Delivery System is sold, exchanged, or offered for sale or exchange.

Each applicant for a Tobacco Retailer license must meet all requirements of this ordinance and all

rules adopted pursuant to this ordinance, and all federal, state, and local laws relating to the retail sale

of Tobacco Products, Tobacco Paraphernalia, or Inhalant Delivery Systems.

A Tobacco Retailer may only make Tobacco Products available from a licensed, fixed location.

Tobacco Retailing by natural persons on foot or from vehicles or mobile units is prohibited.

Application for a Tobacco Retailer license shall be made on forms provided by Clatsop County and

shall be submitted in the name of each Proprietor proposing to conduct Tobacco Retailer sales and

signed by each Proprietor or an authorized agent thereof. It shall be the responsibility of each

Proprietor to be informed about all applicable laws affecting a Tobacco Retailer license. All

applications for a Tobacco Retailer license shall contain the following information:

1. The name, address, and telephone number of each Proprietor of the business seeking a license;

2. The business name, address, and telephone number of the single fixed location for which a license
is sought;

3. A single name and mailing address authorized by each Proprietor to receive all communications
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3.

and notices (“the Authorized Address”) required by, authorized by, or convenient to the
enforcement of this ordinance, provided that, if an Authorized Address is not provided, each
Proprietor will be understood to consent to the provision of notice at the business address specified
in subparagraph two (2) above;

4. Proof that the location for which a Tobacco Retailer license is sought has been issued a valid state
license for the sale of Tobacco Products, Tobacco Paraphernalia and Inhalant Delivery Device if
the Tobacco Retailer sells products that require state licensure;

5. Whether or not any Proprietor or any agent of the Proprietor has admitted violating, or has been
found to have violated, this ordinance and, if so, the dates and locations of all such violations
within the previous five (5) years; and

6. Such other information as the Department deems necessary for the administration and
enforcement of this ordinance, as specified on the required application form.

A licensed Tobacco Retailer shall inform the Department, in writing, of any change in the information
submitted on an application for a Tobacco Retailer license within ten (10) business days of any such
change.
A license fee shall be submitted with an application for a new license or the renewal of a license. The
fee shall be established from time to time by resolution of the Clatsop County Board of Commissioners
and shall be calculated so as to recover the costs of administration and enforcement of this ordinance
including, but not limited to, issuing a license, administering the Tobacco Retailer license program,
providing Tobacco Retailer education, conducting Tobacco Retailer inspections and compliance
checks, documenting violations, and prosecuting alleged violators. The fee established shall not
exceed the costs of the administration and enforcement of this ordinance. All fees and interest upon
proceeds of fees shall be used exclusively to fund the costs of the administration and enforcement of
this ordinance.

All information specified in an application pursuant to this section is subject to disclosure under the

Oregon Public Records Act or any other applicable law, subject to the laws' exemptions.

All Tobacco Retailer licenses issued are valid for one calendar year from the date of issuance.

Each Tobacco Retailer license shall be prominently displayed in plain view of the general public at

each licensed location and shall be exhibited to any person upon request.

As part of program administration, the Department shall provide educational resources to licensed

Tobacco Retailers to support compliance with the license requirements. Upon request, the Department

shall provide educational materials in the preferred language of a Tobacco Retailer. In addition to the

provision of educational materials, the Department, in its discretion, may offer Tobacco Retailers,
including managers or other employees, annual, free, culturally responsive training on federal, state,
and local laws affecting Tobacco Retailers and Tobacco Retailing to support clerks, managers, and
owners in meeting applicable legal requirements. The Department shall update its educational
resources when federal, state, or local laws are enacted and provide the updated resources to Tobacco
Retailers in a timely manner.

Prohibition within 1000 feet of school. No license will be issued to a Tobacco Retailer located

within 1,000 feet of any school as follows:



A. Except as provided in subsection (B), no Tobacco Retailer license will be issued within one thousand
(1,000) feet of a school as measured by a straight line from the nearest point of the property line of the
lot or parcel on which the school is located to the nearest point of the property line of the parcel on
which the applicant's business is located. For the purposes of this subsection, a "school" is a public
kindergarten, elementary, middle, junior high or high school.

B. A Tobacco Retailer that has been in operation, or whose predecessor in interest has been in operation,
at a location governed by subsection (A) above consistently since January 1, 2019, is exempt from the
requirements of section (A) above. A Tobacco Retailer that has been in operation, or whose
predecessor in interest has been in operation, at a location governed by subsection (A) above
consistently since January 1, 2019, that would otherwise be ineligible to receive or renew a Tobacco
Retailer license due to the creation or relocation of a school is exempt from the requirements of this
subsection.

4. License Conveys a Limited, Conditional Privilege.

Nothing in this ordinance grants any Proprietor obtaining and maintaining a Tobacco Retailer's license
any status or right other than the limited conditional privilege to act as a Tobacco Retailer at the location
identified on the face of the license. Nothing in this Ordinance renders inapplicable, supersedes, or applies
in lieu of any other provision of applicable law, including but not limited to, any provision of this
Ordinance, or any condition or limitation on smoking in an enclosed place of employment under ORS
433.847and OAR 333-015-0068 or other federal or local ordinances. Obtaining a Tobacco Retailer's
license does not make the Tobacco Retailer a certified smoke shop under ORS 433.847and OAR 333-
015-0068.

5. Grounds for denial of license.

Upon receipt of a complete application for a Tobacco Retailer license and the license fee required by this

ordinance, the Department shall issue a license unless substantial evidence demonstrates that one or more

of the following bases for denial exists:

A. The information presented in the application is inaccurate, misleading, or false. Intentionally supplying
inaccurate, misleading, or false information shall be a violation of this ordinance;

B. The application seeks authorization for a Tobacco Retailer license at a location for which this
ordinance prohibits issuance of a Tobacco Retailer license. This subparagraph shall not constitute a
basis for denial of a license if the applicant provides Clatsop County with clear and convincing
evidence that the applicant has acquired, or is acquiring, the location or business in an Arm’s Length
Transaction from a Tobacco Retailer that is exempt from all applicable location prohibitions in this
ordinance;

C. The application seeks a Tobacco Retailer license for a Proprietor to whom this ordinance prohibits a
license to be issued;

D. The applicant has been convicted within the past five years of any violation of a federal, state, or local
law, ordinance provision, or other regulation relating to Licensed products, or any other violation of
law related to retailing that the Department deems disqualifying;

a. The applicant has had a license to sell licensed products suspended or revoked within the
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preceding 12 months of the date of application;
E. The applicant is prohibited by federal, state, or other local law, ordinance, or other regulation from

holding a license; or

F. The application seeks a Tobacco Retailer license for activities that are prohibited by law or municipal
Ordinance including, without limitation, a zoning ordinance, building code, or business license, or that
1s unlawful pursuant to any other local, state, or federal law.

&

License renewal and expiration.

A. A Tobacco Retailer license is invalid if the appropriate fee has not been timely paid in full or if the
term of the license has expired. Each Tobacco Retailer shall apply for the renewal of the license and
submit the license fee no later than thirty (30) days prior to expiration of the one-year license term.

B. A Tobacco Retailer license that is not timely renewed will expire at the end of its one-year term. To

renew a license not timely renewed as described herein, the Tobacco Retailer must:

1. Submit the license fee and application renewal form; and

2. Submit a signed and notarized affidavit affirming that the Tobacco Retailer:

(a) Has not sold and will not sell any Tobacco Product, Tobacco Paraphernalia, or Inhalant
Delivery System after the license expiration date and before the license is renewed; or

(b) Has waited the period of time required by Section 10 of this ordinance, for the violation of
Tobacco Retailing without a valid license, before seeking renewal of the license.

7. Licenses nontransferable.

Tobacco Retailer license may not be transferred from one Tobacco Retailer to another or from one location
to another. Any prior violation of this ordinance at any location will continue to be counted against a
location unless the location has been transferred to new proprietors(s) in an Arm’s Length Transaction
and the new proprietors provide the Department with clear and convincing evidence, that the business has
been acquired in an Arm’s Length Transaction.

8. Prohibitions.

A. No Proprietor who holds a Tobacco Retailer license issued under this ordinance, nor any employee or
agent of same, shall make available, dispense, sell, offer to sell, or cause to be sold any Tobacco
Product, Tobacco Paraphernalia, or Inhalant Delivery System:

1. Without a valid Tobacco Retailer license.

2. Outside original packaging containing health warnings required under federal law.

3. By any other means, to any other person, or in any other manner or form prohibited by federal,
state, or other local law, ordinance provision, or other regulation.

B. No Person shall sell, exchange, transfer, offer to sell, exchange or transfer, or otherwise distribute any
Tobacco Product, Tobacco Paraphernalia, or Inhalant Delivery System to any Person under the
minimum legal sales age of twenty-one (21).

1. No Proprietor who holds a Tobacco Retailer license issued under this ordinance, nor any
employee or agent of same, shall sell, exchange, transfer, offer to sell, exchange or transfer, or



otherwise distribute a Tobacco Product, Tobacco Paraphemalia, or Inhalant Delivery System to
another Person who appears to be under the age of thirty (30) years without first examining the
government-issued photographic identification of the recipient to confirm that the recipient is at
least the minimum legal sales age to purchase and possess the Tobacco Product, Tobacco
Paraphernalia, or Inhalant Delivery System.

2. No Proprietor engaged in Tobacco Retailing shall locate any Tobacco Products, Tobacco
Paraphernalia, or Inhalant Delivery Systems in any location in a retail store or other establishment
where such products are accessible by a customer without the assistance of a Tobacco Retailer or
an employee or agent of the Tobacco Retailer. This prohibition does not apply to a Person in a
licensed establishment that is permanently and entirely off-limits to Persons under the age of
twenty-one (21) and that prohibits Persons under twenty-one (21) from entering the establishment
at any time.

C. No Tobacco Retailer with a license issued under this ordinance, nor any employee or agent of same,
shall:

1. Accept or redeem, offer to accept or redeem, or cause or hire any Person to accept, redeem, or
offer to accept or redeem any coupon that provides any Tobacco Product, Tobacco Paraphernalia,
or Inhalant Delivery System without charge or for less than the listed or non-discounted price; or

2. Sell, offer to sell, or cause to be sold any Tobacco Product, Tobacco Paraphernalia, or Inhalant
Delivery System to any Person through any multi-pack discounts, such as a buy-two-get-one-free
discount or a cents- or dollars-off discount, or otherwise provide or distribute to any Person any
Tobacco Product, Tobacco Paraphernalia, or Inhalant Delivery System without charge, or for less
than the listed or non-discounted price, in exchange for the purchase of any other Tobacco
Product, Tobacco Paraphernalia, or Inhalant Delivery System; or

3. Distribute, or cause to be distributed, any free or nominally-priced sample of any Tobacco
Product, Tobacco Paraphernalia, or Inhalant Delivery System at any retail location or at any other
public place within Clatsop County.

D. A Person without a valid Tobacco Retailer license, including, but not limited to, a Person whose license
has been suspended, revoked, or not renewed shall keep all Tobacco Products, Tobacco Paraphernalia,
and Inhalant Delivery Systems out of public view, and shall not display any indoor outdoor
advertisement or otherwise publish or distribute any advertisement relating to a Tobacco Product,
Tobacco Paraphernalia, or Inhalant Delivery System that promotes the sale or distribution of such
products from the Tobacco Retailer location or that could lead a reasonable consumer to believe that
such products can be obtained at that location. The public display of any Tobacco Product, Tobacco
Paraphernalia, or Inhalant Delivery System in violation of this provision shall constitute Tobacco
Retailing without a license.

E. Itis a violation of this ordinance to fail to comply with license provisions or rules adopted pursuant to
this ordinance and federal, state, and local laws relating to Tobacco Retailing.

9. Enforcement and monitoring.
A. The Department will monitor and enforce compliance with this Ordinance. In addition, any peace
officers may enforce the penal provisions of this Ordinance and Clatsop County Code Compliance
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Specialist may enforce compliance with this Ordinance.

The Department will endeavor to inspect each Tobacco Retailer at least one time per twelve-month
period. Nothing in this paragraph creates a right of action in any licensee or other Person against the
County, Department or its agents.

Administrative penalties, license suspension or revocation.

In addition to any other penalty authorized by law, a Tobacco Retailer shall be charged an

administrative penalty and the Tobacco Retailer’s license shall be suspended or revoked if a court of

competent jurisdiction determines, or the Department finds, based on a preponderance of the evidence,
after the Tobacco Retailer is afforded notice and an opportunity to be heard, that the Tobacco Retailer,
or any agent or employee of the licensee, has violated any of the requirements, conditions, or

prohibitions of this ordinance or has pleaded guilty, “no contest” or its equivalent, or admitted to a

violation of any law designated in Section 8 above.

1. Upon a finding by the Department of a first violation of this ordinance at a location within any
twenty-four (24) month period, the Tobacco Retailer shall be charged an administrative penalty of
$500 for a first violation.

2. Upon a finding by the Department of a second violation of this ordinance at a location within any
twenty-four (24) month period, the Tobacco Retailer shall be charged an administrative penalty of
$2500 and the Tobacco Retailer’s license shall be suspended for thirty (30) days.

3. Upon a finding by the Department of a third violation of this ordinance at a location within any
twenty-four (24) month period, the Tobacco Retailer shall be charged an administrative penalty of
$5000 and the Tobacco Retailer’s license shall be suspended for ninety (90) days.

4. Upon a finding by the Department of four or more violations of this ordinance at a location within
any twenty-four (24) month period, the Tobacco Retailer shall be charged an administrative
penalty of $7500 and the Tobacco Retailer’s license shall be revoked.

A decision of the Department to assess a penalty and suspend or revoke a license is appealable to the

Clatsop County Manager. Any appeal must be filed in writing with the County Manager within ten

(10) days of mailing of the Department’s decision. If such an appeal is timely made, it shall stay

enforcement of the appealed action. An appeal to the County Manager is not available for a revocation

made pursuant to subsection (C) below.

A Tobacco Retailer license shall be revoked if the Department finds, after the licensee is afforded

notice and an opportunity to be heard, that one or more of the bases for denial of a license under this

Ordinance existed at the time application was made or at any time before the license issued. The

decision by the Department shall be the final decision of Clatsop County. Such a revocation shall be

without prejudice to the filing of a new license application.

A Tobacco Retailer whose license has been revoked due to violation of this ordinance shall not be able

to reapply until five (5) years have passed from the date of violation.

Tobacco retailing without a valid license.
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In addition to any other penalty authorized by law, if a court of competent jurisdiction determines, or
the Department finds, based on a preponderance of evidence, after notice and an opportunity to be
heard, that any Person has engaged in Tobacco Retailing at a location without a valid Tobacco Retailer
license, either directly or through any agent or employee of the Person, the Person shall be ineligible
to apply for, or to be issued, a Tobacco Retailer license as follows:

1. After a first violation of this section at a location within any twenty-four (24) month period, no
new license may issue for the Person or the location (unless ownership of the business at the
location has been transferred in an Arm’s Length Transaction), until thirty (30) days have passed
from the date of the violation.

2. After a second violation of this section at a location within any twenty-four (24) month period, no
new license may issue for the Person or the location (unless ownership of the business at the
location has been transferred in an Arm’s Length Transaction), until ninety (90) days have passed
from the date of the violation.

3. After of a third or subsequent violation of this section at a location within any twenty-four (24)
month period, no new license may issue for the Person or the location (unless ownership of the
business at the location has been transferred in an Arm’s Length Transaction), until five (5) years
have passed from the date of the violation.

Tobacco Products, Tobacco Paraphernalia, and Inhalant Delivery Systems offered for sale or exchange

in violation of this section are subject to seizure by the Department or any peace officer and shall be

forfeited after the licensee and any other owner of any Tobacco Products, Tobacco Paraphernalia, and

Inhalant Delivery Systems seized is given reasonable notice and an opportunity to demonstrate that

the Tobacco Products, Tobacco Paraphernalia, and Inhalant Delivery Systems were not offered for

sale or exchange in violation of this ordinance. The decision by the Department may be appealed
pursuant to the procedures set forth in Section 10B. Forfeited Tobacco Products, Tobacco

Paraphernalia, and Inhalant Delivery Systems shall be destroyed after all internal appeals have been

exhausted.

For the purposes of the civil remedies provided by this Ordinance, each day on which a Tobacco

Product, Tobacco Paraphernalia, or Inhalant Delivery System is offered for sale in violation of this

ordinance, or each individual Tobacco Product, Tobacco Paraphernalia, or Inhalant Delivery System

that is distributed, sold, or offered for sale in violation of this ordinance, shall constitute a separate
violation of this ordinance.

Additional remedies.
The remedies provided by this ordinance are cumulative and in addition to any other remedies
available at law or in equity.
Violations of this ordinance are hereby declared to be public nuisances and may be abated pursuant to
Chapter 1.12 of the Clatsop County Code, State law, or any applicable municipal ordinance.
In addition to other remedies provided in this ordinance, municipal code, or by other law, any violation
this ordinance may be remedied by a civil action including, for example, through administrative or
judicial nuisance abatement proceedings, civil or criminal code enforcement proceedings, and suits
for injunctive relief.
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